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1. 1. Environmental LiabilityEnvironmental Liability

DirectiveDirective

 Article 249 Treaty on the EuropeanArticle 249 Treaty on the European
Community)Community)

  ““ A directive shall be binding, as to the A directive shall be binding, as to the

result to be achieved, upon each Memberresult to be achieved, upon each Member

State toState to which is addressed, but shallwhich is addressed, but shall

leave national authorities the choice ofleave national authorities the choice of

form and methodsform and methods””

≠ ≠ International ConventionInternational Convention
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1. 1. Environmental LiabilityEnvironmental Liability

DirectiveDirective
 Addressed to 25 MS (soon 27)Addressed to 25 MS (soon 27)
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1. 1. EuropeanEuropean  LiabilityLiability

DirectiveDirective

Purpose:

To prevent and remedy environmental
damage by establishing a framework on
environmental liability based on the
« polluter pays principle »

≠ adequate compensation to persons who
suffer damage caused by pollution



Marées Noires - Paris - 19/05/06 -Marées Noires - Paris - 19/05/06 -
Hannes DESCAMPSHannes DESCAMPS

66

1. ELD : Scope1. ELD : Scope
ActivitiesActivities Environmental Environmental 

Damage (or Damage (or 
Imminent Threat)Imminent Threat)

Environmentally
Risky

Activities
Annex III

Other

Occupational

Activities

Protected

Species

Natural
habitats

Water

Land

Strict

Fault

LiabilitiesLiabilities
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1.1.  ELD : ExceptionsELD : Exceptions

 Act of WarAct of War

 Act of GodAct of God

 NuclearNuclear risk risk

 ActivitiesActivities  mainmain  purposepurpose  nationalnational  defencedefence / /
international international securitysecurity /  / naturalnatural disaster disaster
protectionprotection

 Historic pollution =before 30/04/07Historic pollution =before 30/04/07

 Diffuse pollution unless causal linkDiffuse pollution unless causal link

 SomeSome International  International ConventionsConventions  (Infra)(Infra)
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1.1.  ELD : Person liableELD : Person liable

 Operator :Operator :

•• Any natural or legal, private or public personAny natural or legal, private or public person

•• who who operatesoperates or  or controlscontrols

•• the the occupational activityoccupational activity

•• or (poss.) decisive economic power technicalor (poss.) decisive economic power technical
functioning delegatedfunctioning delegated

 Holder permit / authorizationHolder permit / authorization

 RegisteredRegistered

 NotifierNotifier

 ≠(≠(registred) registred) ship ownership owner [+ oil receivers] [+ oil receivers]
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1.1.  ELD : Preventive ActionELD : Preventive Action

(1)(1)

 Preventive measures :Preventive measures :

““any measures taken in response to anany measures taken in response to an

event, act or omission that has createdevent, act or omission that has created

an imminent threat of environmentalan imminent threat of environmental

damage, with a view to preventing ordamage, with a view to preventing or

minimising that damageminimising that damage””

 Imminent threat :Imminent threat :

““a sufficient likelihood that environmentala sufficient likelihood that environmental

damage will occur in the near futuredamage will occur in the near future’’’’
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1.1.  ELD : Preventive ActionELD : Preventive Action
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1.1.  ELD : Preventive ActionELD : Preventive Action

 Operator shall take, without delay,Operator shall take, without delay,
the necessary preventive measures.the necessary preventive measures.

 The Competent Authority shallThe Competent Authority shall
require that the preventiverequire that the preventive
measures are taken by the operator.measures are taken by the operator.

 The Competent may :The Competent may :
•• Require informationRequire information

•• Give instructionsGive instructions

•• Take preventive measures themselvesTake preventive measures themselves
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1.1. ELD : Remedial ActionELD : Remedial Action

(2)(2)
Where environmental damage has occurred theWhere environmental damage has occurred the

operator shall, without delay, :operator shall, without delay, :
 inform the competent authority of all relevantinform the competent authority of all relevant

aspects of the situation,aspects of the situation,
 Take all Take all ‘‘practicable stepspracticable steps’’
 Take the necessary remedial measuresTake the necessary remedial measures

 The Competent Authority shall require that theThe Competent Authority shall require that the
preventive measures are taken by the operator.preventive measures are taken by the operator.

 The Competent may :The Competent may :
•• Require informationRequire information
•• Give instructionsGive instructions
•• Take preventive measures themselvesTake preventive measures themselves



Marées Noires - Paris - 19/05/06 -Marées Noires - Paris - 19/05/06 -
Hannes DESCAMPSHannes DESCAMPS

1313

1.1.  ELD : Remedial ActionELD : Remedial Action

 Practical stepsPractical steps

“…“…  immediately control, contain or otherwiseimmediately control, contain or otherwise
manage the relevant contaminants and/or tomanage the relevant contaminants and/or to
limit or to prevent further environmental damagelimit or to prevent further environmental damage
and adverse effects on human healthand adverse effects on human health…’’…’’

 Remedial measuresRemedial measures

“…“…actions, including mitigating or interimactions, including mitigating or interim
measures to restore, rehabilitate or replacemeasures to restore, rehabilitate or replace
damaged natural resources and/or impaireddamaged natural resources and/or impaired
services, or to provide an equivalent alternativeservices, or to provide an equivalent alternative
as foreseen in Annex IIas foreseen in Annex II””  (Infra)(Infra)
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1.1.  ELD : Costs of PreventionELD : Costs of Prevention

and Remediation (3)and Remediation (3)

The Operator shall bear the costsThe Operator shall bear the costs
for the preventive and remedialfor the preventive and remedial
measures.measures.

The Competent Authority shall recoverThe Competent Authority shall recover
those costs it has incurred.those costs it has incurred.

Costs: justified to ensure implementationCosts: justified to ensure implementation

   Including assessment, enforcement,   Including assessment, enforcement,
data collection, monitoringdata collection, monitoring……

≠ ≠ limitedlimited (see Art. 4,par. 3 ELD) (see Art. 4,par. 3 ELD)
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1.1.  ELD : DefencesELD : Defences

1. Third Party (despite appropriate safety1. Third Party (despite appropriate safety
measures) measures) (e.g. terrorist attack)(e.g. terrorist attack)

2. Compliance compulsory order 2. Compliance compulsory order (e.g.(e.g.
salvage operations)salvage operations)

(Possibly and subject to conditions)(Possibly and subject to conditions)

3. PERMIT3. PERMIT

4. STATE OF THE ART4. STATE OF THE ART
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1.1.  ELD : Other FeaturesELD : Other Features

No choice between joint and severalNo choice between joint and several

liability / apportionmentliability / apportionment

≠≠

The The ‘‘public concernedpublic concerned’’ can submit can submit

observations and requestobservations and request

competent authority for actioncompetent authority for action

No mandatory financial securityNo mandatory financial security

≠ ≠ System of P&I and Oil Pollution FundSystem of P&I and Oil Pollution Fund
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2.2.  RelationshipRelationship

International ConventionsInternational Conventions
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2.2.  RelationshipRelationship

International ConventionsInternational Conventions

« The Directive shall not apply to

environmental damage arising from an

incident of which liability and compensation
falls within the scope of any of the

International Conventions listed in Annex IV

(1992 CLC, 1992 IOPF, 1996 HNS, 2003
Bunker Oil, 1989 CTRD), including any

future amendments thereof, which is in

force in the Member State concerned »
(Article 4, par. 2 ELD)
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3.3.  DamageDamage

““a a measurablemeasurable  adverseadverse  changechange

in a in a naturalnatural resource  resource oror

measurablemeasurable  impairmentimpairment of a of a

naturalnatural resource service  resource service whichwhich

maymay  occuroccur  directlydirectly  oror  indirectlyindirectly””
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3.3.  DamageDamage

“…“… compensation for impairment of compensation for impairment of

the environment, other than loss ofthe environment, other than loss of

profit from such impairment shall beprofit from such impairment shall be

limited to the costs of reinstatementlimited to the costs of reinstatement

actually undertaken or to beactually undertaken or to be

undertakenundertaken””

+ costs of preventive measures+ costs of preventive measures
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4. Natural Resources4. Natural Resources

Protected

Species

Natural
habitats

Water

Land

+ the functions
performed by a natural
resource for the benefit
of another natural
resource or the public =

Natural Resource

Services
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4.4.  Natural ResourcesNatural Resources

DamagesDamages
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4.4.  Natural ResourceNatural Resource

DamagesDamages

 DamageDamage  toto  protectedprotected species species and and
naturalnatural  habitatshabitats::

•• 1992 1992 HabitatsHabitats  DirectiveDirective & 1979 Wild & 1979 Wild
BirdsBirds  DirectiveDirective

•• ““significant significant adverseadverse effect  effect onon  reachingreaching

oror  maintainingmaintaining  favourablefavourable  conservationconservation

statusstatus””

•• Criteria in Annex ICriteria in Annex I
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4.4.  Natural ResourceNatural Resource

DamagesDamages

 WaterWater  damagedamage : :

•• 2000 Water 2000 Water FrameworkFramework  DirectiveDirective

•• “…“…  damagedamage  thatthat  significantlysignificantly  adverseadverse

affectsaffects the  the ecologicalecological, , chemicalchemical and/ and/oror

quantitativequantitative status and/ status and/oror  ecologicalecological

potentialpotential…”…”

•• + Proposal for a Directive Marine+ Proposal for a Directive Marine
Strategy and other measuresStrategy and other measures
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4.4.  Natural ResourceNatural Resource

DamagesDamages

 LandLand  damagedamage : :

“…“… significant risk of  significant risk of humanhuman  healthhealth  beingbeing

adverselyadversely  affectedaffected as a  as a resultresult of the direct of the direct

oror indirect  indirect introductionintroduction, in, , in, onon  oror  underunder

the land, of the land, of substancessubstances, , preparationpreparation,,

organismsorganisms  oror  micro-organismsmicro-organisms’’’’
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5. NRD Assessment5. NRD Assessment

DeterminationDetermination of  of remedial measuresremedial measures
in accordance with Article 7 andin accordance with Article 7 and
Annex II ELD:Annex II ELD:

•• Operator Operator proposesproposes

•• Competent Competent authorityauthority  disposes and candisposes and can
establish prioritiesestablish priorities

•• Consultation of the persons on whoseConsultation of the persons on whose
land remedial measures are taken +land remedial measures are taken +
‘‘public concernedpublic concerned’’
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5. NRD Assessment5. NRD Assessment

ObjectiveObjective : Recovery : Recovery

bringbring  ‘‘BiodiversityBiodiversity’’ and Water back  and Water back toto
BaselineBaseline  conditioncondition

““the condition the condition at the time of the damageat the time of the damage of the of the
natural resources and services natural resources and services that wouldthat would
have existedhave existed had the environmental damage had the environmental damage
not occurred, estimated on the basis of thenot occurred, estimated on the basis of the
best information availablebest information available””

•• It includes It includes ““natural recoverynatural recovery””

•• IfIf  primary remediation notprimary remediation not  sufficientsufficient
ComplementaryComplementary  remediationremediation ( (alternativealternative site) site)
CompensatoryCompensatory  remediationremediation ( (interim interim losseslosses))
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5. NRD Assessment5. NRD Assessment

Identification (Identification (““scalingscaling””))

1.1. Resource-to-resource and service-to-Resource-to-resource and service-to-
service service equivalence approachesequivalence approaches

(same type, quality & quantity)(same type, quality & quantity)

2.2. Alternative approaches, e.g. monetaryAlternative approaches, e.g. monetary
evaluation techniquesevaluation techniques

Should reflect the time preferencesShould reflect the time preferences
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5. NRD Assessment5. NRD Assessment

ChoiceChoice of remedieal options (Selection) of remedieal options (Selection)

•• using the best availableusing the best available
technologies, evaluated on set oftechnologies, evaluated on set of
criteria (cost, likelihood success,criteria (cost, likelihood success,
effect public healtheffect public health……))

•• no more measures when costsno more measures when costs
are disproportionate to theare disproportionate to the
environmental benefits to be obtainedenvironmental benefits to be obtained
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6. Conclusion6. Conclusion

• ELD sets out a framework that still has to
implemented  experience within IMO

• ELD focuses on the prevention and
restoration damage to the environment 
compensation of oil pollution victims

•ELD is some respects broader / less
precise than CLC+IOPF

no channeling
 no caps
 no financial security
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6. Conclusion6. Conclusion

••   Relationship between Internationaal
Agreements and European Directive is
not entirely clear

• More natural resource damages are
covered under the ELD (also
irreversible damage)

• Guidance on how to restore the
environment

•
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ForFor  furtherfurther  informationinformation  seesee : :
www.europa.eu.int/comm/environment/liabilitywww.europa.eu.int/comm/environment/liability

www.milieuaansprakelijkheid.bewww.milieuaansprakelijkheid.be

hannes.descamps@lin.vlaanderen.behannes.descamps@lin.vlaanderen.be


